REMARKS 

Applicants' $f d Invfentioni is directed to a narrowly defined active 
mm po und com b tealfon consisting essentia! !y of spiroxaniine, prothioconazoie (at a 
speeiio weiglit ratio rattle relative to sprroKamlnel and tebuoonaEole {also at a 
specific weight ratio range relative to spiroxamine). 

Reje ction under 35 U.S C. 103 

Cialrns S and 1 1-15 stand rBjeoted under 35 U.S.C. f(^{a}-:b£ES^:::aB:U:S: 
Patent §, 789,430 (Uautetat et af ) In view Of #ve ailed Latleur et at article from 
BmGmtmi, 47. 435-444 (2002) and further in view of U S Patents 6,503,932 f Efeken 
0t af } a nd 397 ? 70S ( "¥al a at ai - ) . Appl ica n ts respectfully traverse. 

As fully discussed in Applicants' previous Amendments, Jautei at et a! 
discloses mfcroblcida! iriazolyf derivatives, one of which is prcthiocona^ola, See : 
e.g : form ula I n Example 1 at column 35: Jauteiat et a! teaches that tfif disclosed 
compounds can fee used in ;r^ril>^i^e^ ^^stIWt- ■oS^^r Sfetiyl compounds, including the 
fungicide tebucoha^oie (see dolumn 33, line 2i| : but despite providing exbausti ye 
lists of possible mixing partners > does not me nion spl roxa rhi ne Moreover, Jauteiat 
et al does not disclose mixtures of prothSooonaEole with §m particular active 
ingredient oiixing partner, much less suggest Appiicants c very narrowSy defined 
three-component composition. The Office Action relies on the other cited references 
to bridge these gaps between Jauteiat et ai and Appllcanb" invention . However, 
Applicants maintain that the other cited references would not lead those skilled in the 
art from Jauteiat et to their Maimed invention, Latteur et a! discloses efficacy data 
for twenty fungicides, among which are spifoxaniine and tebueona^ofe (e,g. t Table 2 
ai page 44 % but specif really states at page 442 that fungicide formulations 
tested in this study contained a si ndfe active in qred ierit" (emphasis added) and that 
Inhere are several questions afedut the possible effects of mixtures of two or three 
active Ingredients at the sanie time : " leaving open for further study using Improved 
tests" the answer m such questions. This is hardly the kind of teaching that would 
lead to efficacious combinations of active compounds^ 
th refe-cp m pen ent corn hlna ti on ciaimed by Applicants Elcfcen et al disclpses 
fungi aid a! mixtures of certain biphenyf amide compounds (an example of which Is 
boscaiid) and an amino compound desc d bed as being ;; spiroxamSn J? (but appa rent! y 
represented by a defective formula) E.g., column i /lines 4-40, Even if one assy mas 
that the second compound is spirQ^amine, the biphenyianiide component shares 
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nothing in common with pro thioconazofe or febu con a£Oie t which are required by 
Appli cants to eo mpl ate their dlaim©cl thme-com ponan t mixtures. Valcke ©t at 
discloses different foinary fungloidai mixtures containing p rop j c on ano te (in eon trast to 
pretjh}O0ortaz0l:e) and tefouconazote E.g. , column 1 v lines 28^32. Just as with Boken 
at al, VafcHe a! discloses mixtures containing only one of the compounds specified 
by Applicants. Furthermore, Applicants the Office Action provides no objective basis 
#r using the absot in the 

two~oprn taught by ©eke n MM and Vaicke ei al to d:eierrnine the 

fslatlve amounts of spiroxamine, prothioconazole, and tebuoonazoje in a three- 
component mixture that would provide the en Nan by Applicants. 

For these reasons alone, Applicants again sufehilt '^at.tf^ir'^^E^^ Invention Is- not 
rendered obvious by Jautelat e£ ai in view of the seoondary raferenees. 

Applicants are 3 of oourse t aware the Supreme Court has sat out a lexibie 
approach tq obviousness m t<B& :tfti^$$m0v, Tateflsx, 82 U 1385, 550 

U.S. 398 (2007) , but point out thm the Supreme finding 
of obviousness Still requires "articulated reasoning wifh so ma rational underpinning 
to support the legal con of obviousness ." See 82 US P Q M ai (quoting 

iB m mM/rs US P QM 1129, .44.1 F 3d 977; 988 (Fed. Cir. 2006)}. That is, 
something more than the mere disclosure of elements is 
necessary to support an obviousness rejection. As explained by : - Ju^^-'^^cfier'in a- 
recent discussion of "obvious to try" analyses m in re KMm, 90 U -S.P Q >2d : 1417, 
561 F.3d 1351 (Fed: Gir. 2009), the proper anaiytioai IrameworR requires the 
considerati on of two classes of situations wh ere ^o bvious to try" can be erron eously 
equated with o bvio usness, one of which applies when one varies cf is closed 
parameters until p^^ and the other of which applies 

when prior art gives only genera i guidance about a new technology or promising fie id 
of experimentation {in contrast to the predfctable pursuit of known options to arrive at 
predictabte solutions as contemplated by HSR). See in re Kubin. 30 U.S.P.Q,2d at 
1423 (citing an UBP QM i e?! 1681 853 F.2d 894 ; 003 

(Fed Cir 1988), as wef! as contrasting KSR) VVhen considering the first situ alio n, 
Judge Rader cautioned that "where a defendant merely throws metaphohoa | darts at 
a board filled with Qomfafnato rial prior art possibiiitias, courts should not succumb to 
Nndslg hi claims of ofevi ou sn ess f in re Kubm 90 U < S; PM 2d at 1423 (emphasis 
added). Applicants submit that those s]<iS fed in the art —even though finding the 
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individual components of ffrw Mmmp$ mymilm m the cited fgfemn#g$ fey pl^feirs^ 
and choosing from among the host of possible oom pounds fputici in the cited 
references - w&uld not have any expectation other tha n merely additive effects for 
any particular mixtum As expressed in sewra! CAFG decisloris handed down after 
KSR unexpected properties continue to make for non-obviousness, For exarnpte, 
Tak&zid GhmniaM Indmkws v. Atptimpfrarm, MUS PM-M 1189, 492 F 3d 1350 
(Fed, Gk 2087), and Sano^ Apofex. 550 f .3d 1Q7S, 89 U4,Pi3 2d 

1370, 1379-1 38Q | Fed dr. 2Q08} : both of which support the proposition thai even 
under the libera! standards set forth in the KSS decision, obviousness can be 
overooriie fa y evidence of unex pected propaitias. 

Here, Applicants again refer to the objective evidence of nonohviousness 
found in their spaoif icatlo n and in the pre vie u sly su b rnltted Dec! a rafen under 
3? Q;P. R, 1 132 of Or Peter Bah mm > By way of sum^ 

Table 3 of thesr speculation (which provides data showing that a three-component 
cpmpdsitibn according to their invention exhibited 100% fungicidal efffcacy against 
fumrium nivate, whereas one would have expected a significant^ iower efficacy of 
only 54% as calculated using the three-component Coffey fdrmuia) and to the 
previously syiDmitted Dadaration (which shows th^t an inyen&ve mixture of 
spitoxami ne; prothloconamlei a nd tebuconazoie was eensi derahl y mo re effective 
than at least some ternary mixtures containing compounds outside the scope of 
Applicants" claims}. The direct evidence of synergism presented in the specification 
and the indirect evidence found in the DeciaraSon led to an acknowledgement in the 
Advisory Action dated December 5, 2003, that Applicants had overcome the 
obviousness rejection of -Claim IS, which differed from Claim 9 as then written only in 
specifying the limitations tha t Appiicants subseq uently i ncorporated into Claim 9 In 
ihf expectation of achieving allowance However, since the current Office Action stll! 
crSticiz^s their data as hot being commensurate in scope with their ciaims, AppHcants 
mm submit a new Decl aration of Dr. Pahmen to overcome this residual obieotion, 

in particular, Dr. Dahmerrs new Declaration presents data for compositions in 
which the relative amounts of the Individuarcompoundt vary over a much broader 
range than the 1; 0,4:0. 4 ratio of splroxamine to prothioconazole to tebyconatpte 
previously reported in Table 3 of the specification, namely at ratios of 1:1 : 1 ,. i :5:5 : 
and 1.0.2:0 1 [Mote that the order of quanities is presented differently in the 
Declaration J in each experiment ^ including those of both the specification and the 
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mew Peeiaraf on - the M vent iye corfi pes itlo ns always exNb itBd greater effi cacy th a n 
would have bee r* jtK^lct^d for p u re jy a dditi ^ff^^ - Applicants syfemlt that this 
direct evidence of synargisrn m sufficient to overcome m 
over the enii re range cl aimed by Appi ica nts , 

Applicants therefore respectfully submit tfiat their daSmed invention is not 
rend er ed obvious by Jautaiat et ai in view or the cited Lalte u r M el a ftSc I e and further 
In view of Eioken et af and Vaicke et : .^/ar^/:CQ^^^tv^th the representations in 
the previous Advisory Action, should be passed to allowance. 

in view of the preceding amendments and remarks , allowance of the cSairns is 
respectfully requested. 
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